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THE SHUTOFF OF UTILITY SERVICES FOR
NONPAYMENT: A PLIGHT OF THE POOR
The words of a father in Seattle, Washington, strikingly reflect a
little-considered flaw in modern American life:'
My family consists of my wife and six children, ranging in age
from eight months to ten years. We live in a small rented two bedroom house.... Because of an injured back, I have been unable to
work and have had to rely on the State of Washington Department
of Public Assistance for my support... My house is heated by a
natural gas furnace... I attempted to make all my monthly payments to defendant [gas utility] as they came due, but.., my bills
fell in arrears.... [O]ne of the defendant's employees came to my
house to disconnect the gas. My wife told the employee that I had
paid the gas bill; that she had sick children in the house; and that
she had no money to pay the employee. Defendant's employee
would not believe my wife and disconnected the gas.... After the
gas service was terminated I sought other means to heat my house.
I borrowed two electric heaters. When one of these heaters ceased
to function, I used my electric oven to supplement the other heater.
Shortly thereafter, my oven stopped working and the functioning
heater began to operate only sporadically. I then utilized the
burners on my electric stove to provide a limited amount of heat.
But in spite of my efforts, my youngest child... suffered a severe
attack of pneumonia .... My other children have been ill and one
has missed school .... As a last resort to protect my family I have
closed off one bedroom in our house and put five of our children in
the other bedroom. My wife, Cherry, and I sleep in the living
room .... I will not be able to use the burners of my stove as a
source of heat for much longer because their intense heat is
charring the overhanging cupboards, and creating a fire hazard. I
have tried to borrow other electric heaters, but without success. I
do not have the money to pay for any other type of heating equipment and if the defendant will not supply me with natural gas, I
will soon have no way to heat my house and do not know what will
happen to my family.
Despite the existence of a variety of welfare programs in every state,
each year thousands of persons in this country face the problem of the
1. Affidavit of Edward E. Olsen. in Olsen v. Washington Natural Gas Co. No. 695339
(King County Superior Court, Wash., filed April 3, 1968).
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"shutoff" of utility service for nonpayment. 2 Utility service is a basic
necessity of life, but the distribution of that service in the United States
today is the same as for any other consumer commodity: only those
who can pay for it obtain the service.
The exact dimensions of the current shutoff problem in the United
States is not reflected in legal, sociological or social work literature, and
may defy measurement. Welfare caseworkers, poverty lawyers, utility
employees, and other individuals familiar with life in poor neighborhoods, however, testify that it is a significant problem.' Poor people are
becoming increasingly impatient with their plight.4 Moreover, the
shutoff problem, like most poverty problems, injures the entire society.
The utility shutoff is an integral part of our substandard housing
2. For figures on the numbers of households shut off annually in selected cities in the
United States, see section 5 of the Survey of Utilities, Spring 1970, infra [hereinafter
cited as Appendix A].
3. See Appendix A § 5. A staff attorney for the National Welfare Rights Organization
has written:
We have found that this (the shutoff of utilities for nonpayment] is an incredibly
difficult problem for welfare recipients around the country. As you are of course
aware, welfare departments never give recipients an adequate amount in their budgets
to cover the cost of utilities. In addition, the utilities companies have a constant drive
to increase their rates. Since welfare budgets are usually three to five years behind
the times, anyway, and since welfare departments never give even an adequate percentage of their own inadequately computed budgets, recipients are always scraping
from their food and clothing allowances to avoid that utility cutoff. Letter from
Roger L. Rice to David M. Shelton, April 2, 1970.
4. This fact is reflected in the growing number of stories about the utilities and the
poor appearing in utility industry publications. The editor's note to Smartt, Are Welfare
Rates in the Utilities' Future?, 1968 ABA PuB. UTz. SECTION 62 (1968), states:
Public utilities whose service territories include substantial numbers of economically
depressed many soon face rather insistent demands by representatives of those groups
for rate [and service] concessions based upon nothing else than customer need of the
service and inability to pay the full established rates, and may well acquaint themselves with the precedents and the arguments pro and con whichever position they
choose to take, whether one of resistance to or of compliance with such demands.
Francis X. Welch, Editor-in-Chief of Public Utilities Reports and Public Utilities Fortnightly, sees the utility problems of the poor as posing "public relations hazards" for the
utilities:
Many of the ghetto poor come from rural areas (such as the South and Puerto
Rico) where city utility services were either nonexistent or not so essential as in
northern cities, especially during the winter. They are likely to misunderstand or get
confused about cutoff penalties for nonpayment.
Suppose gas and electric service for heating is cut off in a house where several
children or old and infirm people are frozen. Who would get the blame in any resulting publicity? It would make no difference whether the children's parents were absent
or utterly irresponsible. The "rich utility company" would be the vulnerable target.
PUB. UnTT. FORT., Mar. 14, 1968 at 10. The poor's resentment of utility practices is reflected in two recent cartoons in a National Welfare Rights Organization publication.
One cartoon showed a mother and her child with the inscription "Pay or Freeze"; a
second depicted the familiar Reddi Killowatt character used by many utilities with the
word "kill" underlined.
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problem and is therefore at least 5partially to blame for such social ills as
delinquency.
violence, crime and
The purpose of this comment is to outline the legal framework
surrounding the shutoff of electric or gas service and to recommend
remedial and preventive steps to aid the victims of the shutoff.0 Since
immediate practical solutions to the shutoff problem are urgently
needed, emphasis is given to the obligation of governmental agencies to
make minor regulatory adjustments which can bring immediate relief.
More revolutionary changes such as "free service" are not considered.
The comment is divided into three sections. The first considers the
impact on poor customers of the universally-recognized shutoff for
nonpayment rule, and explores some existing remedies to lessen the
immediate hardship caused by the shutoff. The second section focuses
on reforms in utility law which would limit the use of the shutoff and
alleviate the special hardships it causes.7 The third section discusses the
public policy pronouncements of courts and commissions dealing with
utility regulation questions and suggests currently recognized policy

S. Much has been written about inner-city slums where crime and delinquency are
bred. Social scientists have analyzed slum conditions and their causal link to crime
and violence, writers and artists have dramatized the sordidness and the frustrations
of life in the inner cities, and a number of Commissions , . . have produced comprehensive reports on this subject. In its 1967 Report the Crime Commission described
the linkage between violent crime and slum conditions inlarge cities as "one of the
most fully documented facts about crime."
REPORT OF T:E NAT'L Comma's ON mm CAUSES AND PREVENTION OF VIOLENCE 27-28
(1969).
See generally Schorr, Housing the Poor, 2 URBAN APmnis ANNUAL REVIEW 115
(1968); REPORT OF THE NAT'L COmIm'N ON THE CAUSES AND PREVENTION OF VIOLENCE
27-32, 54-55 (1969); C. SHAw & H. MCKAY, JUVENILE DELINQUENCY AND URBAN AREAS
(1969); NATIONAL Comm'N ON URBAN PROBLEMAS, BUILDING TH AMR CAN CITY (1968);
REPORT OF THE NAT'L ADVISORY COm'N ON CVL DISORERS (1968); PREsniDrT's
Com3eN oi LAW ENFORCE3ENT ANO ADMmSTRATION OF JUSTICE, THE CHUAL.ENGE or
CRIn IN A FREE SOCIETY 179-84 (1968).
6, Telephone and water services are not within the scope of this comment, but much
of the following discussion and many of the legal concepts found herein have equal
applicability to the telephone and water utility problems of the poor. For changes
recommended by the utilities, see Appendix A § 10.
The problem of shutoff to a tenant at the direction of the landlord is considered in
Appendix B. The issue is more one of landlord-tenant law than utility regulation, but the
responses to the utility survey demonstrate that regulatory commissions do have a role
to play in developing solutions to this problem.
7. This comment is limited to shutoff reforms for residential customers. Reforms may
also be needed with regard to the shutoff of service to business customers. See, e.g., Union
Enterprise, Inc. v. Seattle, 77 Wn. 2d 190, 460 P.2d 285 (1969). The case concerns
a floating restaurant kept afloat by electric pumps which sank when Seattle City Light
discontinued service becauso of a delinquent account.
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arguments in other areas of utility law which could be used to advance
reforms for the poor.
I.

THE IMPOVERISHED CONSUMER'S LEGAL
PROBLEM AS IT EXISTS TODAY

The utility which cuts off a delinquent customer's service is normally
acting within the law,' and a shutoff victim will usually find available
few effective remedies. The absence of detailed and published credit
rules and employee guidelines, and the wide latitude used in applying
unwritten rules makes it difficult to describe a typical utility's shutoff
policy.' Generally the customer will have to pay a reconnection charge
and deposit as well as the back bill' before his service will be restored.
Since even a deferred payment arrangement with the utility's credit
department normally requires immediate payment of some of these
charges, there is little a poor customer can do for himself.
Many shutoff victims have been able to obtain cash from local social
service, charitable, and religious organizations, but these sources are
limited. Besides family and friends, the only other major potential
source of cash is the state welfare department, but this is frequently no
solution. For those not previously on welfare, qualification is a timeconsuming process, and even for those on welfare, utility bills are
frequently made the responsibility of the recipient rather than the state.
Welfare recipients in Washington, for example, receive a lump sum
payment each month for all necessities," and in most cases no supple2
ment is available for emergencies such as utility shutoffs.1
8. 1 A. PRIEST, PRINCIPLES op PuaLsc UTIITY REovLATioN 254, 256 (1969).
9. See Appendix A §§ 1-4, 8, 9.
10. As stated in Company Rule No. 16, Washington Natural Gas, of Seattle requires
a $3.00 reconnection charge after nonpayment shutoffs. Seattle City Light imposes a
$2.50 charge. See Note, Public Utilities and the Poor: The Requirement of Cash Deposits
from Domestic Customers, 78 YALE L.J. 448 (1969).
11. WASH. ADmni. CODE § 388.33.410 (1969) provides:
MONEY (CASH)

PAYMENTS:

(1) Inherent in the issuance of cash grants to recipients of public assistance is the
concept of "money payments," a basic principle of the social security act. Assistance,
in the form of a money payment, provides the recipient with a sum of money to be
spent as he, not the department, determines will best meet his need. It is made in
recognition of the fact that a recipient of assistance does not, by reason of financial
dependency, lose his capacity to select how, when and whether each of his requirements is to be met. It insures his right to use his payment with the same freedom as
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The disconnected customer may enlist the aid of third persons to mediate with the utility; intervenors such as welfare caseworkers, poverty
lawyers, staff of the local government complaint bureau, churchmen
and VISTA workers, often succeed in having service restored."3 However the favorable responses of the utilities may only occur because a
relatively small percentage of shutoffs are mediated by these third
parties. Some utilities are forbidden to make exceptions in their policies
even when there is third-party intercession." At any rate, the third
party is generally able to do little more than negotiate an oral agreement whereby service is restored in exchange for a promise from the
customer to pay off the delinquent account in installments. 5 This is of
little consequence to indigent shutoff victims who are unable to pay
even by installments.
Should these informal devices fail, an attorney might be enlisted to
apply for an injunction to restore service. Even if legal services are
available, however, injunctive relief will usually do little more than
provide the disconnected customer with additional time to work out a

do persons who receive their income from other sources, and to carry on his business
through the normal channels of exchange.
(2) The standards for requirements outline the items of maintenance which the
department uses to compute need and they specify the cost figures used to determine
the amounts to be computed for individual items. After the grant has been made,
however, it is the recipient's responsibility to determine the monthly allocation of
expenditure for his different items of maintenance. Since the figures in the standards
for requirements are based on averages, it is not likely that the monthly expenditures
of each individual will be identical with the amounts used in computing the grant.
For example, the recipient may have heavy expenditures for clothing in August in
getting the children ready for school. In other months his expenditures for fuel may
be large.
(3) The practice of making money payments to the recipients is based on the presumption that he is legally, physically and mentally capable of directing his personal
affairs adequately. It is important that even a very limited ability to exercise freedom
of choice is preserved by the way the area office offers services. It may not be assumed that physical disability and advancing age alone prevent the individual from
being aware of his situation or from laying out plans and arrangements for his future.
Although the individual may be quite helpless physically, he usually is able to make
his own plans and carry them out with some supplementary assistance. The person's
ability to control and manage his own affairs may frequently be preserved by voluntary assistance from relatives or others in whom he has confidence. To the extent
feasible, the area office should help the individual arrange such assistance.
12. Washington State Department of Public Assistance, Division of Social Services
Memorandum No. 70-4 (Jan. 6, 1970).
13. This was the unanimous opinion of people who have served as third party
negotiators contacted in person or by correspondence in an informal survey by this writer.
14. See Appendix A § 1.
15. See Appendix A § 2. This section describes installment plans now available to
utility customers.
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permanent solution to his problem. Moreover, by the time the injunctive
order is obtained much of the damage has been done. Even if the relief
sought would be timely, the courts do not react in the same way to
requests for discretionary temporary restraining orders. The attitude of
the judge, the persuasiveness of the customer's counsel and the appeal
of the customer's particular case are critical variables."6 In addition the
legal requirements for injunctive relief are difficult to meet. These
include: identification of a right to be protected; a showing of irrepa-

rable damage; and a showing of the absence of an adequate remedy at
law.' 7 Any one of these requirements may block injunctive relief.
Thus, although statutes, cases, and the rules and regulations governing the utilities normally recognize a right in the customer to service
until such time as the customer loses the right by violating a utility
rule, 18 nonpayment of bills'0 is usually such a violation," and where the
shutoff for nonpayment was preceded by notice to the customer and an
appropriate waiting period, it seems clear that there is no further right
to service.' Consequently, the customer is forced to argue that the
court should issue a temporary restraining order because of the great
hardship involved, in spite of the fact that the defendant utility will

ultimately prevail on the merits, a request some courts find difficult to
grant.2

-

16. In the area of landlord-tenant relations, see, e.g., Redding v. Wainright, 2 CCH
Pov. L. REP. 1 10,807 (1969) (poor tenant was granted a temporary restraining order
preventing her landlord from interfering with the tenant's lights, gas, water, electricity
or telephone, and requiring whatever actions were necessary to restore electricity and
water to the tenant); La Croix v. Flinger, 1 CCH Pov. L. REP. ff 9044 (1968), (landlord
was ordered to restore the supply of electricity). See also notes 25 and 100, infra.
17. For a useful discussion of the temporary restraining order, see Developments in
the Law-Injunctions, 78 HARv. L. RaV. 994, 1059-61 (1965).
18. These rules are normally embodied in the city code or the utility's tariff filed with
a regulatory commission. See note 36, infra.
19. The customer does not forfeit his right to service because of a refusal to pay for
the arrears of some other person, a bona fide dispute concerning the bill's validity, or
nonpayment of a bill for merchandise purchased from the utility. 1 A. PRIEST, supra note
8, at 256 (1969). Breaches by a utility of an oral agreement with a customer who has
promised to pay off his bill in installments also creates a right which will qualify for
injunctive relief. Langevin v. Binghamton Gas Works, 205 Misc. 364, 128 N.Y.S.2d 382
(Sup. Ct. 1954).
20. Note, The Duty of a Public Utility to Render Adequate Service: Its Scope
and Enforcement, 62 CoLum. L. REv. 312, 315, 323 (1962).
21. 1 A. PRIEST, supra note 8, at 254, 256 (1969).
22. See, e.g., Oklahoma Natural Gas Co. v. Young, 116 F.2d 720, 732 (10th Cir. 1940).
Therein, despite allegations that members of the family were ill, the court would not
aid the customer. It failed to see any "duty" owed by the utility once plaintiff customer
failed to comply with "the reasonable and legal demand" of appellant for payment.
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Federal Civil Rule 65,23 which has been adopted in many states,2 4
provides that a temporary restraining order may be granted "only if...
. will
it clearly appears . . that imediate and irreparable injury
result... ." Although it is generally recognized that termination of an
essential utility does constitute an irreparable injury, 25 even this con26
clusion is not universal.
Finally, because of the "no adequate remedy at law" requirement,
the customer's legal remedies after a shutoff generally hinge upon
whether the utility is public or private. The fact that utilities commissions have jurisdiction to hear and determine disputes over service
practices of private utilities does not make application to such commissions the exclusive remedy or deprive equity of jurisdiction,27 and
in at least one case, Hall v. Village of Swanton,28 a court has held the
regulatory commission remedy to be inadequate. The court indicated
in Hall that the appropriate test of adequacy was whether the legal
remedy was "as practical and as efficient to the ends of justice and its
prompt administration as the remedy in equity," 9 and that the inability of the commission to give preventive relief in the form of an
order comparable to an injunction made the remedy at law inadequate. 0 The relief available from most, if not all, regulatory commissions would be deemed inadequate under this test.3 '
The same analysis might be appropriate in evaluating the legal
remedy against a public utility, and at least superficially the issue here
may be even clearer, because one may be easily able to show an actual

FED. R. Civ. P. 65(b).
See, e.g., WAsHr. Civ. R. 65.
25. Atlanta v. Mcjenkin, 163 Ga. 131, 135 S.E. 498 (1926). Ihrke v. Northern States
Power Co., 3 CCH Pov. L. REP. ff 11,562 (D. Minn. 1970). The Poverty Law Reporter
has reported numerous examples of temporary relief being obtained by a tenant against
his landlord to restrain a shutoff of utilities. See, e.g., 3 CCH Pov. L. REP. ffff 11,786 &
23.

24.

12,011 (1970).
26.

See, e.g., Creel v. Piedmont Natural Gas Co., 254 N.C. 324, 118 S.E.2d 761 (1961).

27. Steele v. Clinton Elec. Light & Power Co., 123 Conn. 180, 193 A. 613, 615 (1937).
28.

113 Vt. 424, 35 A.2d 381 (1944).

29. 113 Vt. 424, 35 A.2d at 384, quoting from Boutke & Higgins v. Wolcott Water
Co., 84 Vt. 121, 124, 78 A. 715, 716.
30. 113 Vt. 424, 35 A.2d at 384.
31. For example, while the Washington Utilities and Transportation Commission is
provided with the power to order the utility to comply with a statute or rule, this is a

time-consuming process which would not provide the immediate relief the shutoff victim
requires.
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exhaustion of administrative remedies. 2 There are additional considerations in the case of public utilities, however. First, public utilities may
be amenable to a writ of mandamus to restore service.33 Second, many
courts recognize the doctrine of discretionary powers of municipal corporations, under which courts will not interfere by injunction with the
exercise of discretionary powers conferred upon municipal corporations
by the state merely because such action may be unwise, or a mistake of
judgment. 4
II.

REFORMING THE LAW OF THE SHUTOFF

Even if the prospects for alleviation of individual hardships caused
by utility shutoffs were not as bleak as they seem under today's legal
structure, the cost to society in terms of human suffering, povertycaused crime and other social ills is still too high to permit shutoff of
essential utility services solely for nonpayment. This section of the
comment considers approaches to curtailing the availability of the
shutoff as a collection device and minimizing the hardship which the
shutoff creates.
Among the primary defects in the present rules governing the utilities'
relations with their customers is the excessive discretion vested in the
utilities and the general lack of regulatory standards to govern its

32. The doctrine of exhaustion of administrative remedies requires that where a
remedy before an administrative agency is provided, relief must be sought by exhausting this remedy before the courts will act. This doctrine is well established, is a
cardinal principle of practically universal application and must be borne in mind by
the courts in construing a statute providing for review of administrative action. Thus,
frequent reference is made to the long-settled rule of judicial administration that no
one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted. Basically the doctrine of exhaustion
of administrative remedies is a product of judicial self-limitation, but in certain
instances the doctrine, or principles involved therein, are directly related to express
statutory provisions.
2 AM. JuR. 2d Administrative Law § 595 at 426-28 (1962) (footnotes omitted).
In the case of Seattle City Light, for example, there is no higher authority than the
Superintendent of City Light to whom a customer can appeal. But see note 73, infra.
33. Mandamus is a legal remedy. State ex rel. Onion v. Supreme Temple, Pythian
Sisters, 227 Mo. App. 557, 54 S.W.2d 468, 469 (1932). It has been held the proper remedy
to compel an electric co-operative to comply with its duty to furnish electric service to
an alleged member. Choctaw Elec. Co-op Inc. v. Redman, 293 P.2d 564 (Okla. 1954).
34. See, e.g., Group Health Co-Op. v. King County Medical Soc'y, 39 Wn. 2d 586,
237 P.2d 737 (1951).
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exercise. The drafting and strict enforcement of new rules and regulations for the credit departments of utilities would be a significant
reform 5
The Current Law and Procedures for Change
Seattle, which is served by both a municipally-operated and regulated
electric utility (City Light), and a private, state-regulated natural gas
utility (Washington Natural Gas), is well suited to illustrate shutoff
problems which face the nation since Washington law and practice is
typical.36 Changing the conduct of these public and private utilities
poses distinctly different procedural problems. City Light's manageA.

35. See, e.g., Appendix A § 3. This deals with the written guidelines prepared by, and
followed by, the utilities' themselves.
Professor Kenneth Culp Davis argues that the key to controlling discretion is the
creation of formal rules that specify the manner in which discretion is to be exercised. K.
DAvIs, DiCRETioNARY JusTicE: A PRELmnNARY INQUIRY, 219 (1969). While one might
agree with the criticism that Davis has undue faith in the efficacy of a formal rule, it is
nevertheless an effective tool against abuse of discretion. See generally Junker, Book
Review, 44 WAsHr. L. Rv. 717, 724 (1969).
36. The Washington Utilities and Transportation Commission (WUTC) has given
great discretion to Washington Natural Gas in the use of the shutoff for nonpayment:
DISCONTINUANCE OF SERVICE BY UTILITY. (1) Service may be discontinued
for any of the following reasons:
(a) For Non-payment of Bills. The utility may require that bills for service be paid
within a specified time after rendition. When the billing period covers a month or
more, the minimum allowed will be ten days and upon the expiration of the specified
time, service may be disconnected for the non-payment of bills, PROVIDED That at
least five (5) days' written notice, excluding Sundays and holidays, has been given
the customer after the bill becomes delinquent.
If service is so discontinued, the utility may make a reasonable charge for reconnection, the amount of such charge to be specified in its tariff....
(2) Service must be restored when the causes of discontinuance have been removed
and when payment of all proper charges due from the customer has been made as
provided for in the tariff of the utility.
CODE § 480.90.170 (1969).
WAsH. ADnm.
The private utility's tariff rule restates the language above. Likewise, Seattle City
Light has considerable discretion. A city ordinance provides City Light with the authority to shut off service for nonpayment:
1. It shall be the duty of the Superintendent to keep accounts with all consumers
The superintendent
of electric energy, and to enter on such accounts all charges ....
is authorized and empowered from time to time, and as often as the proper administration of his office shall require, to district and redistrict the city and fix the date on
All charges shall be due ... within ten days...
which charges. . . become due ....
and if the same are not paid within ten days the service may be shut off without
notice.
2. In case service be shut off for any violation of the provisions of this chapter,
such service shall not be resumed until a fee of not less than two dollars and fifty
cents and all arrears and all penalties have been paid in full. Failure to receive mail
will not be recognized as a valid excuse for failure to pay bills when due.
SEATLE, WAsH., CODE § 2.64.280 (1966).
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ment is governed by state law,3 7 city ordinances and common law
38
public utility doctrines of adequacy of service and reasonableness.
3
The Superintendent of Lighting has ill-defined rule-making power; "
while he could receive a petition for rule-making, the decision to change
the credit policies of City Light would probably have to be made by the
City Council. However, since neither the state law which enables the
city to operate a municipal electric department4" nor the Seattle City
Charter provides for the filing of formal complaints or for formal rulemaking by the City Council or City Light, the normal ordinance procedure would probably have to be used.
The situation is different with Washington Natural Gas. The Washington Utilities and Transportation Commission (WUTC) has exclusive regulatory jurisdiction over that utility, including broad investigative and rule-making powers, over rates, services, facilities, and
practices. 4 Because of its responsibility to enforce the utilities' duty
to render "safe, adequate . . .just and reasonable" service to consumers, WUTC can act directly on shutoff policies of the utilities.42
37. The City of Seattle is given authority to regulate its utility by state law. WASH.
REv. CODE §§ 35.92.050 (1965), 80.04.500 (Supp. 1970).
Texas and three other states have no state commission with authority to regulate
electric companies. Municipal franchise regulation is relied upon in Texas. Reschenthaler,
The Legal Background of Electric Utility Regulation in Texas-An Economist's View, 21
BAYLOR L. REv. 295, 303 (1969).
38. City Light appears to be subject to the same general "duty to serve" provisions
as a utility regulated by WUTC. WASH. REv. CODE § 80.28.010 (1961). The statutory
guidelines read as follows:
All charges made, demanded or received by any gas company, electrical company or
water company for gas, electricity or water, or for any service rendered or to be
rendered in connection therewith, shall be just, fair, reasonable and sufficient.
Every gas company, electrical company and water company shall furnish and
supply such service, instrumentalities and facilities as shall be safe, adequate and
efficient, and in all respects just and reasonable.
All rules and regulations issued by any gas company, electrical company or water
company, affecting or pertaining to the sale or distribution of its product, shall be
just and reasonable.
Every gas company, electrical company and water company shall construct and
maintain such facilities in connection with the manufacture and distribution of its
product as will be efficient and safe to its employees and the public.
39. SEATTLE, WASH., CODE § 2.64.260 (1966) states:
The Superintendent shall have the authority and it shall be his duty from time to
time to adopt and enforce rules and regulations, not inconsistent with this ordinance
for the purpose of carrying out the provisions hereof governing availability of
service from the City system.
This is the only section dealing with rule-making in the ordinance, and the Seattle City
Charter lacks any reference to the subject.
40. See note 37, supra.
41. WAsH. REV. CODE §§ 80.28.010 et seq. (1961).
42. WAsH. REv. CODE § 80.28.010 (1961). For discussions of a public utility's duty to
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The necessity of building a sound factual basis for proposed rule
changes and the difficulties encountered in obtaining detailed and accurate information about a utility's shutoff practices and policies should
make the WUTC's power to investigate and hold hearings43 an
attractive discovery tool to a reformer. 44 The rule-making power,
however, is even more important; a reform-minded group can apply
for the issuance of administrative4 5 and declaratory rulings, 46 inter-

vene in a rate proceeding,4 7 file a formal complaint," or petition for
for rule-making. 48
Each alternative has its advantages. Application for an administrative or declaratory ruling permits control by the complaining party over
the subject matter which a full-scale hearing in a formal complaint or
render adequate service to its customers, see 1 A.

PRIEST,

supra note 8, at 227-44. See also

Note, 62 CoLum. L. REv., supra note 20, at 312 (1962).

43. See note 41, supra. After the hearing a commission may impose a continuing duty

upon the utility to maintain books and records to reflect the actual effect of a particular
credit policy. Odell Smith, 78 P.U.R.3d 317 (Ark. Pub. Serv. Comm'n 1969).
44. Id.
45. WASH. ADMIN. CODE § 480.08.020 (1969). It reads:

ADMINISTRATIVE RULINGS. (1) General. Upon the petition of any interested
person subject to its jurisdiction, or upon its own motion, the Commission may, when
it appears to be in the public interest, make and issue administrative rulings when
necessary to terminate a controversy or to remove a substantial uncertainty as to
the application of statutes or rules of the Commission.
46. WASH. ADum. CODE § 480.08.050 (18) (1969). It reads:
Declaratory rulings. As prescribed by section 8, chapter 234, Laws of 1959, RCW
34.04.080, any interested person may petition the Commission for a declaratory ruling.
The Commission shall consider the petition and within a reasonable time the Commission shall:
(a) Issue a non-binding declaratory ruling; or
(b) Notify the person that no declaratory ruling is to be issued; or
(c) Set a reasonable time and place for a hearing or the submission of written
evidence upon the matter, and give reasonable notification to the person of the time
and place for such hearing and of the issues involved.
If a hearing is held or evidence is submitted, as provided in Subdivision (c), the
Commission shall within a reasonable time:
(i) Issue a binding declaratory ruling; or
(ii) Issue a non-binding declaratory ruling; or
(ii) Notify the person that no declaratory ruling is to be issued.
47. WASH. AnDnm. CODE § 480.08.070 (1969).

In In re Baltimore Transit Co., 2 CCH Pov. L. REP. ff 9531 (1969), three organizations
representing inner city residents of Baltimore were permitted to intervene in hearings on
an application to increase bus fares despite opposition by the transit company. See also
Pun. UT. FORT., Nov. 9, 1967 at 87-88. Therein the author discusses the consideration
given attitudes of customers as evidenced by petitions, polls, and protests.
48. WAsH. AD= . CODE §§ 480.08.050(10)-(11) (1969); WAsH. REV. CODE § 80.04.110
(1961). The deposit and shutoff policies of the utilities has never been subject of a formal
complaint and hearing in Washington. Telephone interview with K. W. Van Ruff, Utility
Tariff Supervisor, Utilities Division of Wash. Util. & Transp. Comm'n, Olympia, Wash.,
May 8, 1969.
49. WAsH. ADniRn.

CODE

§ 480.08.050(17)

(1969).
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rule-making proceeding might lack. On the other hand, a petition for

rule-making allows the petitioner to request the promulgation of a
specific rule he has drafted, and intervention in a rate proceeding may
arm reformers with otherwise unavailable economic pressure, since some
state commissions have conditioned rate increases on improvements in
service." Probably the weakest device is the formal complaint, which
is technically directed at a particular act or omission of the utility,"'
since it seems unlikely that the commission would find a violation of the
present rules. Whatever the tactical differences between these alternatives, however, they have a major strategic similarity: each places
evidence of the shutoff victim's plight officially before the commission.
Each approach could culminate in concrete official action, since the
commission is under a continuing duty to examine the whole record in
every proceeding to determine whether any action is needed. 2
B.

Alleviating Hardship-More Basic Changes
Although the form of the governing law and the procedures for
challenging it differ between public and private utilities, the necessary
50. See Note, 62 COLum. L. Rav., supra note 20, at 329-31. This note cites
authority for the proposition that a rate increase cannot be conditioned on improvements
in facilities and services. E.g., Elyria Tel. Co. v. Public Util. Comm'n 158 Ohio St. 441,
110 N.E.2d 59 (1953). It is clear, however, that some commissions do so condition rate
increases. E.g., Southern Bell Tel. & Tel. Co., Fla. Pub. Serv. Comm'n Order No. 4853,
March 30, 1970, reported in PUB. UTI. FORT., July 2, 1970, at 61; General Tel. Co., 86
P.U.R.3d 276 (Fla. Pub. Serv. Comm'n 1970).
The Florida commission explained its state's policy:
The legislature of this state has fully authorized this commission to give meaningful
consideration to the adequacy and quality of service when fixing public utility
rates....
[The statute] provides that in fixing just, reasonable, and compensatory rates the
commission is authorized to give consideration, among other things, to the efficiency,
sufficiency, and adequacy of the facilities provided and the service rendered; the value
of the service to the public; and the ability of the utility to improve such service
and facilities. In its consideration of such matters, the commission is required to hear
service complaints, if any, that may be presented by subscribers and the public
during any proceeding involving such rates. Finally, it is specifically provided in the
statute that said law shall be liberally construed to further the legislative intent that
adequate service shall be rendered by public utilities in this state in consideration for
the rates fixed by the commission.
General Telephone, supra, at 285.
51. WASH. RaV. CoDn § 80.04.110 (1961).
52. See in re Washington Gas Light Co. (D.C. Pub. Serv. Comm'n 1968), 1 CCH
Pov. LAw REP. f 9229. The full text of the order has not been reported. Citations hereafter are made to a copy on file with the WASHINGTON LAW REv-W.
While dismissing the complaint, the commission in the Washington Gas Light case
said that it must examine the record as a whole to determine whether any action in the
public interest is called for by the evidence, citing for this duty Scenic Hudson Preservation Fed'n v. FPC, 354 F.2d 608 (2d Cir. 1965), cert. denied, 384 U.S. 941 (l66).
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substantive changes are quite similar. These changes have two focal
points: first, basic reforms which will limit the use of the shutoff and
provide immediate relief, and second, rules to alleviate special hardships caused by the shutoff when it is employed.
1. Preventing Acute Hardship
If the utility is permitted to use the shutoff device for bill collection
purposes, the power should at least be much more carefully delineated
and restricted than at present. A written warning specifying the reason
for the impending shutoff,53 the exact amount owed, the steps which the
customer can take to avoid the shutoff, and the steps necessary to have
service restored after the shutoff should be required from the utility
before every shutoff. Additionally, the precise time and date of the
shutoff should be given to the customer one or two days before the
drastic action is taken.54 Despite the extra cost to the utility, the
required written notices should be delivered to the customer personally,
rather than by mail or telephone. 5
Rules should also be formulated to impose some higher duty of care
upon the utilities in cases in which it is obvious that substantial harm is
likely to result from the shutoff. 6 For example, during cold weather or
during a precisely defined "heating season" shutoffs should be prohibited altogether,5 7 and even during non-extreme weather, responsibility
should be imposed on the utility to be watchful for the special needs of
the elderly, invalids, families with small children, and others with

53. Although it is clearly not general rule, the Ohio commission recently required a
water company to provide the reason for the shutoff to the customer. Valley Util. Co.,
73 P.U.R.3d 41, 46 (Ohio Pub. Util. Comm'n 1968).
54. Normally the customer need not be given the precise date of the shutoff after the
general disconnection notice. See, e.g., Brothers Drive-In, Inc., v. Consolidated Edison Co.,
56 Mrsc. 2d 86, 288 N.Y.S.2d 106 (Sup. Ct., 1968). Many poor customers are caught unprepared at the time of the shutoff because the final disconnect notice came days or
weeks before the shutoff.
55. The general rule is that personal service is not required. Evidence of mailing
satisfies the notice requirement. Sawyer v. Central La. Elec. Co., 136 So. 2d 153 (La.
App. 1962).
56. For example, where a rate schedule required "suitable notice", a utility was required
to use certified mail with return receipt requested to a customer who operated a seasonal
resort. Top 0' the Seasons, 76 P.U.R.3d 318 (Vt. Pub. Serv. Bd. 1968).
57. The general rule is that abnormally cold weather at the time of the shutoff does
not impose an additional burden of care or a duty to modify normal course of conduct.
Cullinane v. Potomac Elec. Power Co., 147 A.2d 768 (D.C. Mun. Ct. App. 1959). For a
description of the precautionary steps taken by utilities during old weather shutoffs and
in other circumstances where there are special dangers, see Appendix A § 9.
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special circumstances. 8 The utility could perhaps be required by the
regulatory commission to notify the local board of health whenever a
shutoff is planned so that a health and safety check can be made.
2.

Basic Changes in Public Policy
Unfortunately, the procedural protections suggested above would
alleviate only the most serious hardships. Other steps are necessary to
eradicate the basic problem.
Furthermore, utility company proposals, such as increased welfare
payments, guarantees of payment for delinquent accounts by welfare
departments, and payments directly to the utility by the welfare
agency,5 9 are at best incomplete solutions, since many shutoff victims
are not qualified for welfare, and because of such factors as the anemic
condition of some departmental budgets, the attitudes of caseworkers
and recipients, and the established policies of welfare agencies. Where
there is neither adequate financing nor administrative machinery
available for implementation of these proposals, and where many of the
people connected with the welfare system are unwilling to support
the change, there is probably little hope of the solution being adopted.
In addition, an attempt at solution of the shutoff problem through a
revamping of the welfare payment system will simply shift the arena of
the dispute to a different regulatory system, where the obstacles in the
path of reformers may be even greater.
The shortcomings of the welfare-oriented solutions, and the dearth of
alternatives within the present legal structure indicate that changes in
the rules which govern the utilities' use of the shutoff are required. To
make the shutoff a truly "last resort" to obtain payment, a substantial burden should be placed upon the utility to demonstrate in each
case that it needs to use the shutoff. This change could be achieved by
requiring that the utilities attempt to negotiate an agreement with the
customer whereby back bills can be paid off gradually. Ideally, the
speed with which a customer is required to erase his delinquency under
the "negotiation before shutoff" rule would depend upon his ability to
58. At least one state provides that when a registered physician or local board of
health certifies that a serious illness exists in the household to be shut off, the utility may
not terminate service during the pendency of the illness. MASS. ANN. LAWS ch. 164,
§ 124A (1965),

59.
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pay. The utilities would be permitted to -shut off service for nonpayment only after the negotiated arrangement had broken down.
On occasion utilities follow this practice, but because it is optional and
unilateral it is not offered to every potential shutoff victim in every
instance. 60
Alternatively, or in conjunction with a "negotiation before shutoff"
policy, the utility should be required to put a-poor customer on a "uniform" or "budget" payment plan to enable the customer to pay an
average monthly amount, with an adjustment for the service he actually
used every twelve months. Many utilities now employ these plans for
residential customers, particularly when the customer uses the utility
service for space heating, 1 but these plans, unfortunately, are typically
conditioned upon a "satisfactory credit rating" effectively barring those
who have not paid their recent bills. 2 It is especially important that
poor customers be given an opportunity to begin using the uniform
payment plan during the winter, when bills are highest and the resulting
risk of shutoff the greatest.
A third basic change which should be implemented is the establishment of clearly defined appeal procedures for the review of utility
credit decisions, encompassing both review procedure internal to the
utility and by the regulatory agency. 63 The precise steps of the appeals
60. See Appendix A §§ 1-4. Illinois Department of Public Aid policy provides that the
department will guarantee one month's payment if a recipient fails to pay his bill and
will appoint a third party to receive the check and then pay the utility bill directly if the
recipient experiences credit difficulties a second time. 3 CCH Pov. L. RP. Report No.
41, at 5 (June 2, 1970).
61. Washington Natural Gas Company Rule No. 19 provides for such a plan. The
company's rules are on file with the WUTC in Olympia, Washington, and are also available to the public at the main office of Washington Natural Gas Co., Seattle, Washington.
62. By the company rules of Washington Natural Gas, a typical customer at the time
his service is shut off for nonpayment is not eligible for the uniform payment since he
would not have "satisfactory credit" based on his recent record of nonpayment. See note
61, supra. A number of factors go into the decision concerning a particular customer's
eligibility for the plan, including the length of time as a customer, compliance with past
special-payment arrangements, and his general payment record. Interview with Richard
Richards, Manager of Customer Relations, Washington Natural Gas Co., in Seattle, Wash.,
May 13, 1969.
In some instances an indigent customer may find himself so far in arrears that even a
"boudget" payment plan will not allow him to pay his debt. In such cases it is arguable
that the utility should "write off" the debt entirely to allow the customer a fresh start.
63. The Massachusetts Department of Public Utilities, for example, has adopted the
following regulation governing conditions under which gas and electric service may be

terminated:
If a customer has a complaint regarding a gas or electric bill, he may first present
his position to the company and if the company's decision is unfavorable, the customer
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procedure should be widely publicized,64 and service should be continued during the pendency of an appeal.65 The utility should also be
required to identify and disclose the criteria used to make credit
decisions.6" This step would eliminate some of the arbitrariness with
which the shutoff is used today, but it is especially needed to implement
fairly the other reforms proposed in this section.
A fourth possible reform would be to impose a duty upon the utility
to be particularly vigilant of the special needs of its poorer customers.'This duty could include a responsibility to monitor bills and investigate
when a particular customer's bill is abnormally high, 8 to educate poor
customers about methods of economizing on utility services,"9 and to
7
advertise widely the availability of the uniform payment plan. 1
has seven days within which to appeal to the Massachusetts Department of Public
Utilities. After investigation, DPU will render a decision or make a compromise disposition of the matter. If DPU renders no decision within 21 days of a customer's
claim of appeal, the decision will be considered unfavorable to the customer, and the
company will be entitled to terminate service. No service may be terminated in less
than 48 days after receipt of a bill. All utility bills must contain a brief explanation
of the customer's rights as set forth in this regulation.
3 CCH Pov. LAW REP. 1 12,534 (1971).
64. This could be easily accomplished by the insertion of informational pamphlets into
the regular mailing of bills and by the use of posters and other devices in welfare offices,
etc.
65. "[In no case should service be terminated if the customer is pursuing normal
appellate routes in the case of a disputed bill or deposit bill or deposit requirement." In re
Washington Gas Light Co. (D.C. Pub. Serv. Comm'n 1968), 1 CCH Pov. LAW REP.
f[ 9229 at 13. Of course, this case involved a question of whether the customer was liable
for the bill, not whether the customer should be given special consideration on an
admittedly due and owing bill, but this should not affect the availability of service pending a final decision on appeal.
66. Here, care should be used to define with specificity all important terms such as
"nonpayment" and "in arrears." The Pennsylvania commission in Stoner v. Marysville
Water Co., 42 P.U.R. (ns.) 228 (1942) (Pa. Pub. Serv. Comm'n 1942), required the
amendment of a rule providing for the shutoff of a customer "in arrears" in order reasonably to define the term. The District of Columbia commission ordered the utility to
establish "a more realistic definition" of "prompt payment." In re Washington Gas Light
Co. (D.C. Pub. Serv. Comm'n 1968), 1 CCH Pov. LAW REP. ff 9229 at 9.
67. See Appendix A § 10.
68. For example, rented dwellings which are not weathertight often lead to unnecessarily high gas bills. Poor tenants are often helpless to do anything about this
problem and are forced to continue to pay the high bills. The District of Columbia
Commission responds:
The Company could involve itself in efforts to cause landlords to correct undesirable conditions. For instance, it could develop form letters and other material
which it could send to landlords when it discovers premises requiring repair. It could
establish liaison procedures with the D.C. Department of Licenses and Inspections
with a view toward informing that Department when it discovers inadequately
maintained premises.
In re Washington Gas Light Co. (D.C. Pub. Serv. Comm'n 1968) 1 CCH Pov. LAW
REP. ff 9229 at 15.
69. Commissions have required utilities to educate their customers about economizing.
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3. Miscellaneous Adjustments in Utility Regulation
Certain changes in utility regulation should be investigated to accompany the changes in formal shutoff rules. The possibility of granting
statutory rights to the individual customer should be explored in order
to: obtain a court order to gain compliance by the utility with a statute,
commission rule or ordinance; 71receive a portion of a statutory penalty
for a violation by the utility; 2 and obtain help from an ombudsman or
independent complaint officer within the local government who has the
power to order the stay of a shutoff by the utility, order compliance
7
with administrative rules and impose fines for violations. 1
Since utilities normally give broad discretion to employees responsible for customer credit, 74 some regulatory review should be designed
to measure the actions of employees in the field and in customer relations departments. The continuing use of administrative rulings by the
regulatory body in response to customer complaints could help to
75
clarify the effect of general rules for utility employees.
"The utility should make it a regular practice to check each customer's bills ... as often
as practicable, and determine accurately whether the customer is being furnished under
the most advantageous schedule then in force and effect." Rhodes-Burford Home Furn.
Co. v. Union Elec., 1916 P.U.R. 645, 666 (Mo. Pub. Serv. Comm'n 1915). The District of
Columbia commission has ordered a utility to expand a program to disseminate information on practices designed to avoid wastage of gas, or show cause for refusal to do so.
In re Washington Gas Light Co. (D.C. Pub. Serv. Comm'n 1968), 1 CCH Pov. LAw
REP. ff 9229 at 15.
70. The utility was ordered so to advertise or show cause for refusal. In re Washington Gas Light Co. (D.C. Pub. Serv. Comm'n 1968), 1 CCH Pov. LAw RaP. f 9229 at
13, 17.
71. Normally, only the state can take action to recover a penalty against a utility
and thus force compliance. See, e.g., WAsir. Rav. CoDn § 80.40.400 (1969).
72. AmacAN BAR FOUNDATION, MoDr- Rsm-aIx.AL LANnaoP-TENANT CoDE § 3-502
(Tent. Draft 1969), provides as follows:
Upon the successful prosecution of any landlord for a misdemeanor under this Act,
the clerk of the [specify court] shall forward one-half of any fines collected to the
tenant whose complaint or information resulted in such prosecution.
Misdemeanors include willful retention of security deposit and the inclusion of a confession of judgment form in a rental agreement.
73. For example, the Board of Public Works in Seattle appears to have the legal
power to serve as an appeals board to decisions by the Superintendent of Lighting but
in practice the board does not review decisions concerning customer bills and the Superintendent of Lighting is a member of the Board of Public Works. SFATT E, WASH.,
Crr" CAiRTm art. VII (1962). The board confines itself to reviewing decisions concerning Seattle City Light construction projects. Interview with Everett Henry, Secretary
to the Board of Public Works, City of Seattle, in Seattle, Wash., May 6, 1969.
74. See Appendix A § 3. A special problem Washington Natural Gas faces is a "high
turnover" of employees in the customer relations department, so that there are always
a considerable number of inexperienced workers. Interview with Richard Richards,
Manager, Customer Relations Department, Washington Natural Gas, in Seattle, Wash.,
May 13, 1969.
75. The District of Columbia Commission has stated:
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The added burden which the new shutoff rules will place on the
utilities should also be recognized. Probably, an increase in the dollar
amount of uncollectibles recognized as an operating expense in ratemaking"6 will be necessary.77
III. THE BALANCING ACT AND THE POOR
Persons attempting to implement any of the reforms outlined above
will generally discover that they must overcome several opposing
philosophies that permeate utility regulation laws.
"A doctrine of public utility law that is so well settled as to be almost
axiomatic is the rule that the power to regulate does not confer the
power to manage,"7 8 and utilities are given great discretion by regulatory bodies and the courts with regard to credit and billing practice."9

We will expect the Company to ensure that this opinion and order is made available
to, and read by, all Company personnel engaged in work involving contacts with
customers regarding credit or deposit policies and procedures, as well as by all supervisors of such personnel.
In re Washington Gas Light Co., (D.C. Pub. Serv. Comm'n 1968), 1 CCH Pov. LAw
REP. T9229 at 15.
76. Commissions generally recognize such an allowance in rate-making but there is
no one accepted formula for determining exactly how much should be allowed. See, e.g.,
Michigan Consol. Gas Co., 79 P.U.R.3d 375, 391 (Mich. Pub. Serv. Comm'n 1969);
Delaware Valley Water Co., 73 P.U.R.3d 349, 361 (N.J. Bd. of Pub. Util. Comm'rs
1968); Pennsylvania Pub. Util. Comm'n v. General Tel. Co., 28 P.U.R.3d 413, 441 (Pa.
Pub. Util. Comm'n 1959).
77. An additional adjustment which may be proposed as a result of the diminution
of shutoff power is the suggestion that the utility be given a lien on the property served
as security for the payment of the utility's claim. See generally Annot. 19 A.L.R.3d
1227 (1968). This proposal should be rejected; the salutary effect of the availability of
this lien would probably be outweighed by the tendency of landlords to evict those
tenants who get behind in their utility bills. See also Appendix B.
For an example of a related form of protective device, see WAsH. REv. CODE
§§ 35.21.290, .300 (1965). This permits a utility to impose liability for delinquent charges
on premises as well as tenants. See McCormack's Inc. v. Tacoma, 170 Wash. 103, 15 P.2d
688 (1932). While the statute employs the term "lien", the city is actually given only a
right to shut off.
78. Pond, Treatment of Basic Principles of Rate Regulation in the FCC's Interim
Decision in the Bell System Interstate Rate Case, 1968 ABA PUB. UTIm. SECTION 38,
47 (1968). The general rule is stated in Missouri ex rel. Southwestern Bell Tel. Co. v.
Public Serv. Comm'n 262 U.S. 276, 289 (1923).
79. Narragansett Elec. Co. v. Kennelly, 88 R.I. 56, 143 A.2d 709 (1958). In this case
the Rhode Island Supreme Court overturned a determination of the state public utility
administrator which held that a utility could not use bimonthly billing because of the
burden this would put on families whose budgets are established on a monthly basis. The
court held that the decision to adopt the new billing system is an incident of management
which cannot be interfered with in the absence of substantial evidence tending to show
that bimonthly billing would be an unjust and unreasonable burden on the ratepayers.
The Vermont Supreme Court overturned a commission order declaring a deposit re-
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Moreover, even when the regulatory bodies or courts decide tot to defer
entirely to the utilities' judgments, and to scrutinize the merits of a
particular management policy, a balancing of interests is employed
with the scale strangely tilted in favor of the utilities' view of the
"public interest." The general assumption is that a main goal of public
utility regulation should be low rates because this best serves the
"public interest.180 While at least one commission, that of the District
of Columbia, has been convinced of the need for some restrictions
upon managerial discretion in the area of utility shutoffs for nonpayment, 81 even this decision did not actually reject the traditional "lowest
possible rate" approach. 2 A strong argument, however, based largely
on analogies to cases dealing with other areas of utility regulation, can
be made that the "lowest rate" principle is not an absolute in utility
law.
First, even the power to shut off for nonpayment of a bill is not
absolute; not only must the utility observe a waiting period after
billing, but notice must normally be given to the customer.83 In some
instances the utility has even been completely denied the right to shut
off: for example, the shutoff cannot be used to coerce payment for
merchandise or other services or for past-due service at some other
quirement unreasonable in the case of a particular individual because it was a decision
within proper managerial competence. Carpenter v. Home Tel. Co., 122 Vt. 50, 163 A.2d
838 (1960).
80. 1 A. ParEsT, supra note 8, at 1-5.
81. In in re Washington Gas Light Co. (D.C. Pub. Serv. Comm'n 1968), 1 CCH
Pov. LAw REP. ff 9229 at 12 the commission stated:
Termination should only take place after intensive efforts to effect collection without so doing. The collection of arrearages should not be tied to arbitrary time periods
but should take into account the financial situation of the customer, his willingness
to meet his obligation, and his record in living up to his undertakings.
82. The first question which arises is whether it is just and reasonable to allow any
termination of service for non-payment. We are fully aware of the hardship which
such action can cause and we believe that its use should be a measure of last resort.
We cannot, however, conclude that terminations should be prohibited. To do so would
place the Company in the position of having to sell its product to all customers
regardless of their credit experience. Doubtless, the great majority of the Company's
customers would regard their obligations to the Company seriously and would refrain
from taking advantage of its service. It would be naive, however, not to recognize
that there would be those who do not give proper regard to their financial obligations
and would exploit the Company's inability to refuse to provide its service and
product further. We think that the properly.exercised power to terminate service is
entirely just and reasonable.
Id. at 12.
83. See, e.g., WAs. AmmT. CoDE § 480.90.170 (1969), note 36, supra.
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location.8 4 These policies necessarily lead to higher costs for the utility
and ultimately for all rate payers.
In other areas conflicting interests have made even deeper inroads
into the sanctity of the "lowest possible rate" rationale. Utility requests
for permission to abandon service in a particular locality are frequently
turned down despite the fact that the utility's losses exceed profits for
that particular portion of the system, because "public convenience and
necessity" requires continued service.85 A reasonable analogy is possible
to the utility shutoff situation. In one case a special rate for electrical
service to a housing project was authorized because the project was
operated for the purpose of safeguarding the entire public from the
"menace of slums."86 Furthermore, since, as one court put it, "[a]
public utility must be a good citizen as well as an efficient servant of its
customers," even contributions to charity have been held to constitute
a proper operating expense.8 '
84. The utility, one court said, "cannot shut off water or light which are indispensable
unless such indebtedness is incurred for the current use of the same upon the premises
supplied." Miller v. Roswell Gas & Elec. Co., 22 N.M. 594, 166 P. 1177, 1178 (1917).
Another court said:
This claim . . . was a wholly separate transaction, and must be collected in the
usual way in which debts are collectible. It cannot be wrung from the plaintiff by
preying on his present rights and necessities for an essential to life and health.
Hatch v. Consumer's Co., 17 Idaho 204, 104 P. 670, 674 (1909).
85. See generally 1 A. PRrEST, supra note 8 at 379-81; Note, 62 CoLum. L. REv.,
supra note 20, at 319-22.
86. Staten Island Edison Corp. v. New York City Housing Authority, 269 App. Div.
996, 58 N.Y.S.2d 427 (1945). In in re New York State Elec. & Gas Corp., 85 P.U.R.3d
494, 496-97 (N.Y. Pub. Serv. Comm'n 1970), the commission permitted an investment
made by a utility in low and moderate income housing, but required it to be excluded
from the utility rate base:
In these times of difficult money conditions, there is a serious question as to whether
the funds of a public utility should be diverted to housing projects, however laudable ...
The magnitude of the housing shortage indicates that enormous funds, management talent, and manpower must be devoted to the problem of overcoming the
shortage [however]. . . . The petitioner's proposal to participate in the furnishing
of housing is socially desirable and does have some relation to its business obligations ...
87. United Gas Corp. v. Mississippi Pub. Serv. Comm'n, 240 Miss. 405, 127 So. 2d
404, 416 (1961); Illinois Bell Tel. Co., 86 P.U.R.3d 65 (Ill. Commerce Comm'n 1970).
Contra, Washington Util. & Transp. Comm'n v. Pacific Northwest Bell Tel. Co., 81
P.U.R.3d 371 (Wash. Util. & Transp. Comm'n 1969); New England Tel. & Tel. Co., 84
P.U.R.3d 130 (Mass. Dept. of Pub. Util. 1970); Michigan Consol. Gas Co., 79 P.U.R.3d
375, 390 (Mich. Pub. Serv. Comm'n 1969). In the Michigan case the utility was not
permitted to charge a charitable donation as an operating expense because this would
"require a customer to make an involuntary contribution . . . to an organization not
necessarily of his own choice." Id. However, the Michigan commission made an exception to its general rule for a contribution to the New Detroit Committee, a civic group
concerned with city rehabilitation programs formed after the Detroit riots. In re Michigan
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In more recent decisions interests which are arguably even less
significant than the human concerns in utility shutoffs have received
recognition at the cost of higher utility rates.s8 Public authorities at the
federal, state and local levels which are asked to pass on utility projects
are increasingly requiring recognition by the utility of environmental,
aesthetic, and recreational as well as traditional engineering and economic considerations."9 Thus the "lowest rate" is clearly not an absolute rule. Based on the decisions in other areas of utility regulation, the
prospects for alleviating the social costs of shutoffs may be good in
spite of their impact on utility rates.
This is not the sole public policy hurdle in the path of reform, however; at least two more specific policies must be confronted in most
jurisdictions. The first is the sympathetic view towards shutoffs which
arises because the utility would otherwise be forced to numerous small
lawsuits to collect its obligations, and thus ensure continued adequate
service. 0 Arguably, however, if the shutoff power were denied, the
collection position of the utility would be no worse than every other
business entity which makes numerous small sales of its products or
services. It is arguable, therefore, that the interests of poor shutoff
victims should prevail over the utilities' interest in maintaining their
heavily protected collection position.
A second widely held "public policy" position, however, will be much
more difficult to overcome. The principle seems to be well established in
nearly all jurisdictions that utilities cannot furnish free service to any
person, corporation or class of customers without unlawfully discrimi-

Bell Tel. Co., 85 P.U.R.3d 467, 485 (Mich. Pub. Service Comm'n 1970). See generally

1 A. PpiEST, supra note 8 at 83-87.
88. Seattle City Light boasts of its expenditures for the substitution of underground
electrical distribution systems for overhead facilities and for other beautification efforts.
SmAxE C= LiGHT, 1968 ANNuAL REPORT 20-23. For an airing of the charge that the
program amounts to a subsidization of the city's more affluent areas because the city pays
for one third of the cost of the program, see Thon, City Light Has It Wired, PuGET
Sou ninos, March, 1971, at 20.
89. See Boston Edison Co. v. Board of Selectmen, 355 Mass. 79, 242 N.E.2d 868
(1968); in re Public Service Elec. & Gas Co., 100 N.J. Super. 1, 241 A.2d 15 (1968).
See also PuB. Urn. FORT., Mar. 14, 1968 at 49. See generally Consolidated Edison Co. 85
P.U.R.3d 129 (F.P.C. 1970); Commonwealth Edison Co., 85 P.U.R.3d 199 (II. Comm.
Comm'n 1970); Baltimore Gas & Elec. Co., 84 P.U.R.3d 82 (Md. Pub. Serv. Comm'n
1970).
90. Siegel v. Minneapolis Gas Co., 271 Minn. 127, 135 N.W.2d 60, 62 (1965). Berner
v. Interstate Power Co., 244 Iowa 298, 57 N.W.2d 55, 57 (1953). See also 1 A. PpRIsT,
supra note 8 at 254-56.
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nating against their other customers."' The same is generally true, with

some exceptions, of reduced rates. 92 The Arkansas commission, for
example, justified its approval of a penalty on delinquent accounts as a
manifestation of a strong policy against "discrimination." 9 "Costs
created by late-paying customers," the commission said, "should be
borne by those very customers rather than distributed in the rates
charged all customers."9 4

In at least one jurisdiction, Washington, constitutional and statutory
provisions expressly permit "free or reduced rates" for "indigent and
destitute persons.""5 Where there are governing laws of this type, the
public policy argument of "discrimination" may be totally inappropri-

91. Nunemaker v. Pacific Tel. & Tel. Co., 80 P.U.R.3d 129 (Calif. Pub. Util. Comm'n
1969); Minor v. Southern Bell Tel. & Tel., PUB. Urn. FORT., June 8, 1967 at 63. A
utility was criticized for its "slack and incautious" credit policy by which a bill could
go unpaid for two months before being declared delinquent; the commission suggested a
reduction to thirty days, saying the utility's reserve for uncollectible accounts was a burden on paying customers. Silver Star Tel. Co., Inc., PUB. UTYI. FORT., Sept. 28, 1961 at

564-65. In approving the utility deposit requirement the District of Columbia commission
said:

To be fair to all ratepayers who must eventually make up losses suffered through un-

collectible debts, it [the utility] must be allowed to protect itself from the possibility
of non-payment through the requirement of deposits in some cases.
See also, Discrimination Issues on Rate Concessions to Employees and Public and
Charitable Uses, PUB. UTiL. FoR., March 26, 1970, at 56; Rate Concessions to the Poor,
PuB. UTri. FORT., April 9, 1970, at 52. The latter article notes an interesting development in the regulation of telephones. Two state commissions have ruled that a basic
"life-line" residential telephone service, involving a special low rate with a limitation on
the number of local messages per month, would be in the public interest. These commissions recognized that the telephone is more than just a convenience, but that reasoning
has not yet been extended to the even clearer necessities of heat, water and electricity.
92. For example, the District of Columbia City-Wide Consumer Council suggested,
when the rates of Potomac Electric Power Co. were raised, that no increase be required
of residential customers who have an income of less than $5,500 for a family of four
persons and those who are receiving welfare payments, social security, or unemployment
compensation. The commission rejected this proposal. Potomac Elec. Power Co., 84
P.U.R.3d 250, 255-56 (D.C. Pub. Serv. Comm'n 1970).
93. Odell Smith, 78 P.U.R.3d 317, 319 (Ark. Pub. Serv. Comm'n 1969).
94. Id. at 319.
95. The Washington constitution and statutory and case law enshrine special consideration for the needs of the poor in Washington public policy. While the state public
utilities title, applicable to both municipal and state-regulated utilities, prohibits "rate
discrimination" by any method or the furnishing of a product at "free or reduced rates,"
a clear and specific exception is made for such customers as charitable institutions and
"indigent and destitute persons." WASH. RPv. CODE §§ 80.28.080, -. 100 (1962).
"Indigents and destitute persons" are given the same consideration with regard to
telephone service. WAsH. Ray. CODE § 80.36.130 (1962). Similarly article VIII, section 7
of the Washington constitution prohibits any county, city or town or other municipal
corporation from giving "any money or property" or loaning "its money, or credit to or
in aid of any individual, association, company or corporation" but make a clear exception
for "the necessary support of the poor and infirm."
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ate. 0 Washington, however, is the exception, and elsewhere the discrimination argument exists as a great obstacle to shutoff reform.
CONCLUSION
This comment has examined the immeasurable hardship caused
many individuals by utility shutoff for nonpayment and has suggested

possible reforms. The shutoff problem is especially onerous where
individuals are denied essential electric and gas utility service solely
because of their poverty. While no one institution is responsible for this

condition, and elimination of the hardship will require the mobilization
of a number of governmental and private institutions, the primary
thrust for reform will be with the utility commissions and state and
local legislative bodies.
The role of the courts has been and will no doubt continue to be minimal. Thus, while constitutional challenges to current policies can be
made on both equal protection and due process grounds, they would
probably meet with little success. Courts have not shown a willingness
to declare all differences resulting from economic status a violation
of equal protection; 17 and, although a due process challenge may have
96. Washington cases indicate that the state's support of the poor is a legitimate
governmental function. State v. Guaranty Trust Co., 20 Wn. 2d 588, 148 P.2d 323
(1944); Morgan v. Department of Social Serv, 14 Wn. 2d 156, 127 P.2d 686 (1942).
Rummens v. Evans, 168 Wash. 527, 13 P.2d 26 (1932), a Depression era case, balanced
the burden of taxes on ordinary citizens against the basic needs of the poor person who,
without governmental help the court said, might be driven to commit acts of "crime"
and "disorder" to obtain basic necessities, and concluded that a county emergency relief
plan was justified.
Unfortunately, actual utility practice in Washington is not distinguishable from other
states. There are no decisions or legislative enactments which require utilities to make
concessions directly to the poor. It is only indirectly-through rate concessions to hospitals, charitable and religious groups, and public housing-that the poor are assisted by
reduced rates in Washington. See, e.g., SEATTIX, WAsH., CoDE § 23.08.010 (1928). This
ordinance provides 250,000 gallons per month free water service to institutions supported
wholly by charity.
97. The equal protection argument is based on a line of Supreme Court decisions,
the last of which is Shapiro v. Thompson., 394 U.S. 618 (1969), which includes Harper
v. Virginia Bd. of Elections, 383 U.S. 663 (1966); Douglas v. California, 372 U.S. 353
(1963); and Griffin v. Illinois, 351 U.S. 12 (1956). The argument begins with the proposition that the actions of private or public utilities' constitute state action. The acts of
a transit authority, for example, a holder of a special state franchise, have been held to
be state action. Bowman v. Birmingham Transit Authority, 280 F.2d 531 (5th Cir.
1960). The acts of a telephone company, on the other hand, are not "under color of
state law." Taglianetti v. New England Tel. & Tel. Co., 81 R.I. 351, 103 A.2d 67 (1954);
Kadec v. Illinois Bell Tel. Co., 407 F.2d 624 (7th Cir. 1969). In a concurring opinion in
Kadlec, however, one judge stated:
[Ulnder appropriate circumstances, it may be possible to demonstrate that a pri-
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a better chance of success, the litigation would be less significant to
the poor utility customer. Due process might prevent hardship where a
utility has acted illegally, and hearing requirements might serve to
discourage quick shutoffs, but for the poor it would probably only mean
that the utility would be shut off after a hearing procedure, rather than
vately owned publicly regulated utility or carrier or similar entity has a sufficient
nexus with or dependence on a state as to make some of its actions under color of
law.
Id. at 628.
Next, it is asserted that the right to utility service, as a basic necessity of life, is a
"fundamental" right which cannot be denied simply because of the customer's poverty
in the absence of a compelling governmental interest. This argument assumes the applicability of the compelling state interest standard, rather than the "traditional" standard
which is satisfied if there is any rational basis supporting the discriminatory classification
established by the state. One analyst has explained the traditional test in the following
way:
Under traditional equal protection, a classification is invalid only "when it is
without any reasonable basis and therefore is purely arbitrary." Mere inequality
or lack of exactitude in defining the classes is insufficient. If any state of facts at the
time the classification is fashioned can be conceived that would sustain the classification, such facts are assumed. The burden of proof-which seems to be on the state
under the compelling state interest standard-is on the one challenging the classification. Nor do the courts necessarily limit their analysis to the primary purpose of
the classification scheme. If there is any reasonable purpose which the classification
reasonably implements-regardless of whether the provision embodying the classification was, in fact, passed for this purpose-and the classification is reasonably related
to this purpose, the provision will be sustained.
Dienes, To Feed the Hungry: Judicial Retrenchment in Welfare Adjudication, 58 CALIF.
L. REv. 555, 604 (1970) (footnotes omitted).
The compelling state interest standard, on the other hand, involves the finding by a
court that a "critical personal right which the [challenged) classification invades" is at
stake so that some merely tenable, rational justification for the classification will not
suffice to uphold the classification. Hobson v. Hansen, 269 F. Supp. 401, 507 (D.D.C.
1967), aff'd sub nor. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969). When these
special rights are involved, an especially stringent standard is called for. See Michelman,
Foreword to The Supreme Court 1968 Term, 83 HARv. L. REv. 7, 40 (1969). See also
Cox, Foreword to The Supreme Court 1965 Term, 80 HAizv. L. REv. 91 (1966);
Goldberg, Equality and Governmental Action, 39 N.Y.U.L. Rxv. 205 (1964); Kurland,
Foreword to The Supreme Court 1963 Term, 78 HAuv. L. REv. 143 (1964); Developments in the Law-Equal Protection, 82 HARV. L. REv. 1067 (1969); and Dienes, To
Feed the Hungry: Judicial Retrenchment in Welfare Adjudication, 58 CArI. L. Rv.
555 (1970).
There are a number of reasons why this argument is not likely to succeed, however.
First, the challenger must overcome a strong presumption in favor of the constitutionality of the utility or commission rule. See Note, 78 YALE L.J., supra note 10, at 460-62.
Second, not only is the Court, as presently constituted, unlikely to be willing to declare
all economic differences violative of the Constitution, but the Court in the recent decision of Dandridge v. Williams, 397 U.S. 471 (1970), applied the traditional standard
rather than the compelling state interest standard to uphold a maximum welfare grant
limitation. Mr. justice Stewart, for the majority, wrote: "In the area of economics and
social welfare, a State does not violate the Equal Protection Clause merely because the
classifications made by its laws are imperfect." Id. at 485. It is therefore likely that the
Court would place the shutoff for nonpayment rule within the area of "economics and
social welfare" and apply the traditional standard to uphold it.
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before."' This comment, however, is not primarily aimed at such
reforms through the courts. Nor is an alteration of the make-up of the
utility industry or of the relationship between government and the
utility the primary concern here. Rather, this comment attempts to
shed light on the problem of utility shutoff and its impact on the quality
of life endured by many of our citizens, and to suggest minimal changes
in current practices which could provide an immediate and substantial
alleviation of the hardship. Perhaps the greatest key to reform is
illumination; Appendix A contains a synopsis of a survey of utilities
throughout the United States. Hopefully a better understanding of what
is happening to the poor customer will provide additional impetus to the
adoption of tighter controls by the agencies which regulate utilities.
APPENDIX A:

SURVEY OF UTILITIES, SPRING 1970

An admittedly non-scientific questionnaire designed to elicit the
greatest number of responses was sent to forty-nine private and public
gas and electric utilities in March of 1970. The utilities were assured
that their responses would remain anonymous, and they were encouraged to volunteer remarks about the topic of the questionnaire. Seventeen utilities, representing all parts of the country, responded with
complete sets of answers to all of the questions asked; no response at all
was received from the remainder of the forty-nine polled. Sixteen of the
utilities surveyed were government owned and thirty-three were private. Of the seventeen responding nine were private and eight were
public. All parts of the country were represented by the utilities responding. Few small utilities were surveyed, however, so that the
practices and policies of only the largest utilities are revealed by this
survey. The questions asked and summaries of the responses are set out
below.
1.

In the case of Odell Smith, 78 P.U.R. 3d 317, 318 (Ark. Pub. Serv.

98. See Goldberg v. Kelly, 397 U.S. 954 (1970). Therein the Court held that procedural due process must be given a welfare recipient before his benefits could be
terminated. The argument follows that procedural due process under the fourteenth
amendment requires that notice of the reason for shutoff be given and an evidentiary
hearing to determine fault be afforded a customer before the termination of his service.
While due process development would be of less significance to poor customers than
an equal protection argument, the acceptance of this position by the Court would be
beneficial in at least two respects. First, it would help prevent hardship in those cases
where the utility has acted illegally. Second, the requirement of a hearing might serve
to discourage quick shutoffs and encourage resolution of back bill problems by negotiation.
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Comm'n 1969), a representative of the Arkansas Power and Light Co.
described the company's shutoff for nonpayment procedure in this
way:
After an account remains unpaid after 10 business days, the
data processing section produces a report called the "open balance
list." This report is prepared solely for the purpose of showing
which customers have not paid their bills within ten days. The
accounting clerk in the various local offices verifies nonpayment of
such accounts and mails a past due notice to the customer. Later a
collector goes to the customer, but, if the bill is not paid by the
time of the next billing cycle, which would be 30 days after its
date, a second bill is sent with a disconnect notice attached. Fifteen days thereafter a collector goes to the customer and either
collects the amount due or disconnects the service.
(A) With regard to the timing of the steps taken does your practice roughly correspond to this?
(B) If not, in what way(s) does your practice differ significantly?
The outstanding feature of the answers to this question is their diversity. Differences are accounted for by the fact that some utilities bill on
a bi-monthly instead of a monthly basis, that some utilities provide
more than one type of service, and most importantly, that the philosophies underlying the practices vary greatly.
Nevertheless, the policy of Arkansas Power and Light Company,
described in the question above, appears typical of most utilities. Two of
the utilities which responded have the same 45 day policy. Eight of the
utilities allow more and seven allow less than 45 days. The quickest
utility shuts off 10 days after the receipt of the first bill, while the
slowest utility shuts off 81 days after receipt of the first bill. Aside from
the factor of timing, important differences among the utilities include
the number and nature of notices, whether or not telephone calls are
made to notify a customer of a past due account or to warn of an
imminent shut off, and whether an employee in the field is permitted to
receive payment or grant an extension of time when he is sent to
perform the shutoff.
For shutoff purposes customers are treated differently according to
the status of their accounts. The utilities generally divide their customers into two or more categories according to one or more of the
following factors: general credit history with the utility (i.e., "slowpaving" or "prompt payment" in the past); dollar amount of average
monthly bill; dollar amount due at any given time; number of months
or years the person has been a customer of the utility; whether the
customer has previously provided the utility with a cash deposit; the
length of time an arrearage has appeared on the customer's account;
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whether the customer "shows indications of repeatedly postponing
payment;" whether "customer is known to be a person of stability or
economic standing;" and lastly, whether the customer has "established
a record of acceptable bill paying practices for the past twelve months."
A number of the utilities assign "credit codes" to their customers.
The utilities' credit codes generally determine how long and how much
an account can be in arrears before a shutoff occurs.
For example, one utility assigns various symbols to customers who
cannot meet the test of an "established record of acceptable bill paying
practices for the past twelve months." The service of these customers is
disconnected more rapidly than that of other customers owing the same
amounts.
Most of the utilities, however, did not describe such elaborate systems. More typical is the following description:
When an account remains unpaid after 10 business days:
Bad paying customers and customers with service less than 12
months.
A disconnect notice is mailed and if the bill is not paid in 7
working days the electric service only is disconnected by our meter
readers (we do not use collectors, but our meter readers will collect
in an emergency). If the account still remains unpaid after 5 more
days, the Meter Service Department will disconnect and read the
gas and water meters and the account is closed.
Good paying customers with service more than one year.
A disconnect notice is not mailed if the current bill remains unpaid
after 10 business days, and it will appear on the following month's
bill as a balance. If the following month's new bill and balance both
remain unpaid, it will be treated as a bad paying customer as explained above.
2. (A) Assuming a customer has bills unpaid from two or more
months would you permit him to erase the arrearageover a period of
time without terminating service?
(B) How long a period of time would be given him?
(C) Do you have an established policy in this regard or is it subject to negotiation in each individualcase?
Only one utility flatly answered "No" as to (A). Two of the sixteen
reporting affirmatively made these respective qualifications: "Yes, but
only if arrangements are made before service is interrupted;" and
"only under unusual compassionate conditions."
As to (B) and (C), the following response is typical of all of the
utilities:
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No set period. Would depend on amount of bill, age of bill, and
frequency of payments, previous collection experience, length of
time as customer, and reason for hardship situation. These are
judgment cases; however, we have a liberal policy that tries to go
along with the customer and his needs.
Uniformly the utilities responded that "each installment case is subject to negotiation on an individual basis." Only one utility offered a
guideline for implementing the general philosophy: "If customer is
receiving welfare payments, arrangements are made commensurate
with his income over as long a period as necessary. If customer is
gainfully employed, arrangements are made to clear the balance within
a reasonable time period." As for the length of time for clearing an
arrearage the following were three specific responses: "generally not
beyond two months;" "a few days to one year;" and "in very special
cases up to a year and a half."
3. (A)
Do you provide written guidelines for the employees in the
customer relations department of the main office or in the field as
collectors who are responsible for negotiating agreements with delinquent customers to pay off back bills?
(B) If yes, will you provide us with a copy of the guidelines?
Only three utilities reported that they had guidelines. One of the
three responded: "As a matter of general policy, this material is not
available for distribution outside of our Company." The following is
one of the two written guidelines; it is representative of the second:
1. Departmental Assignments:
Although the fundamental objective is to collect money due,
the overall assignments encompass much more than just collecting bills. The general description of the Collection Department duties are as follows:
A.
B.
C.
D.
E.
F.

To collect all delinquent bills.
To maintain and build goodwill.
To interview customers personally and by telephone.
To clear all returned bad checks and account for
monies received
To maintain administrative and collection records of
daily activities.
To disconnect service for delinquent bills.

2. Detailed Functions:
This department must begin action to promptly collect an
unpaid bill after the customer has used our services and ex-
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tended his credit to the maxinium limits. In the process of
collecting the bill, our actions must not be tactless, but our
approach must emphasize that we want them and appreciate
them as customers but the bills must be paid to continue service. In addition to keeping watch on all active accounts, the
department is assigned the task of clearing returned checks
rejected by the bank for various reasons and safeguarding the
monies received.
A.

The
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

B.

detailed functional duties are:
To review a scheduled listing of unpaid bills.
To select those eligible for collection assignment.
To check all hold notes where agreements have been
made.
To review a file of unpaid cards and select those eligible
for a second call assignment.
To deliver cards to the tabulating department who prepares a listing showing paids and unpaids.
To assign work orders to Collectors.
To review Collectors' results.
To interview customers personally and by phone, explaining bills, credit and collection policies and other
related collection questions.
To advise other departments of cut-off action.
To maintain daily records of all activities.

Assignment of Collection Calls:
Collection assignments come from two sources: 1st orders
= ist call on customer to attempt collection of bill; and 2nd
orders = 2nd (or return) call on customer to attempt collection of bill.
The meter reading and collection routes consist of 21 districts - one for each working day of the month. There are
4 to 5 thousand accounts in each district. Each day the Collection Department will receive a listing and a matching set
of IBM cards of all the unpaid bills remaining in a district
after the customer was mailed his regular bill and a reminder
notice. The collection listing only contains accounts of customers who were sent reminder notices. This initial listing of
customers' accounts is called 1st order listing. A review is
made of the listing and those not eligible for assignment are
voided. The cards are separated by 'books' and any hold
notes checked against the cards. The collection cards are now
ready for delivery to the IBM Department for checking
against payments received that day by the Cashiers and
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against mail and Collection Agent payments. The next day,
the cards are distributed to the Collectors and the Meter
Readers who call at the premises. The Collector or Meter
Reader has three courses of action: (1) collect the bill; (2)
disconnect service; or (3) leave the form advising the customer to pay the bill immediately at the Main Office.
The collection cards returned to the Collection Department
Supervisor are filed by area for a later follow-up. After approximately seven (7) days, these cards are pulled for a
second call (2nd orders). They are delivered to the IBM
Department for a computerized listing showing the unpaid
and paid accounts. The unpaid accounts are assigned the
next work day for a second call. All our activities are built
around the assignment of orders. It is, therefore, highly important that each employee knows what accounts are eligible
for assignment and which are not.
General Rules for Assignment:
What causes an assignment and what constitutes an assignment are very important questions. New employees and all
others must know answers to these questions to talk to customers about their accounts.
Collection assignments are generally controlled by reminder
notices. In other words, if he is eligible to receive a reminder
notice, he is eligible for collection assignment. However, the
Collection Department will perform a last minute review of
those accounts previously mailed reminder notices to recognize any activity that may have occurred on a customer's account since the reminder notice was mailed. Therefore,
Collection assignments are based on two factors and both
must be considered simultaneously to avoid errors in assignment.
1. What is eligible for assignment?
A. Two monthly bills.
B. One regular bill and a transfer or bad debt entry.
C. Any transfer or bad debt entry of $15.00 or more.
D. One monthly bill with late pay history code (one code
must be within last three months).
2. What is not eligible for assignment?
A. One monthly bill under $5.00 (code disregarded).
B. One monthly bill with no collection code in past three
months.
C. One monthly bill plus approximately difference between
net and gross.

C.
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D. Repair or merchandise charges.
E. "Special" bills.
Once an account qualifies for collection, we eventually must
collect the bill or disconnect the service. From the above criteria, it is clear that the amount of the bill is not the deciding
factor but generally the time limit is the most important item.
3. On Account Payments:
Partial payments are accepted in most cases providing both
parties have a clear understanding of the agreement and
pending actions.
We must not, however, make a practice of allowing our customers to feel partial payments are routine and may be made
at any time. The amount of extra work involved by all departments effected and the possibility of errors being made in the
process, causes 'on account' payments to be accepted only as
a last resort.
Our objective in these instances is to clear the entire bill whenever possible. If on account payments are accepted, careful
thought must be given to our billing and collection schedules.
Arbitrarily taking part payments when a Collector is on account, or will be shortly, can only cause trouble for all concerned. There are times when part payments are acceptable
by Collection Clerks and Cashiers without approval. These
are as follows:
1. Customer wants to pay a partial payment on a current net
bill. No other charges are on the bill.
2. Customer wants to pay the oldest of two bills when two bills
are listed on a current net bill.
3. Customer wants to pay all electric charges and one-half or
more of merchandise or appliance repair charges on a current
bill.
4. Customer wants to pay a partial payment on a final bill or
closing bill from another address.
Customers with a current bill and a repair charge wanting to
pay all the electric charges and less than one-half of the repair
charge should be sent to the Credit Department. Credit will
have customer execute an installment agreement.
Other cases that come before collection personnel for a decision must be judged upon the circumstances. Generally, cases
falling outside the normal procedure must have supervisory
approval.
4. PartialPayments on Large Transfers and Bad Debts:
Payments on large transfers are accepted by the Collection
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Department; however, making an extended agreement to pay
is not a function of the Collection Department. Rare exceptions
are made on a weekly basis. In these cases, the customer can
pay a considerable portion (Y2 or more) on the transfer with
weekly agreement to clear the balance. Our objective must be
to try to clear the bills before collection assignment date.
In other instances regarding large transfers, the Credit Department may decide to prepare a contract.
Payments are also accepted on bad debts. However, we must
clear the bill promptly before the collection assignment date.
In some instances, Credit will execute a contract on bad debts
and should, therefore, interview the customer. The line of demarcation between the Collection and Credit Department is
'if service is on', Collection will handle the problem; 'if service
is off', the Credit Department will handle the account and
any agreement that would be executed.
5. Hold Bills or Extensions to Pay:
This Department does not, as a routine, hold bills. The "extended credit date" and last day to pay is mailed to the customer on a reminder notice. We do not have, in our policy,
any way to give another extension on top of one already
mailed. Interrupting the normal routine of assignments causes
hold notes which may be overlooked. However, if the customer's credit record does not qualify for a cut-off the first
trip, we may consider our personal or telephone contact as in
lieu of the notice that would normally be left by the Collector
and give the customer until the 2nd order date to pay. We
must keep in mind that seven (7) days is the average time
between 1st and 2nd order assignment. Emergency cases and
other extenuating circumstances are exceptions and should
be recognized.
4. Can you by law, and do you in practice, "write-off" entirely all of
or a portion of a back bill so that it will be easier for a customer who
has been shut off, or is in danger of being shut off, to make payments
in the future?
All seventeen utilities responded that they do not in practice make
such "write-offs." Three utilities observed that such a write-off would
be unlawful "discrimination" within their jurisdictions. One utility
explained further: "Unpaid 'final bills' are transferred to Bad Debt
status twice a year. Unpaid Bad debts are 'written off' when the statute of limitations-six years-is reached." Another utility provided
this cryptic remark: "Unless there is a legitimate reason for a public
relations adjustment on an active service account, we do not write
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off any of the money due the District, but insist on full payment. We
do not consider inability to pay as falling into a category where a
public relations adjustment would be made."
5. The service of approximately how many residential customers
is terminated for nonpyament every year?
Approximately 19 million people live in the seventeen cities represented by the utilities responding according to the 1970 census figures.
A total of approximately 310,000 customers in those seventeen cities
had their utility service shutoff. The individual utilities reported that
the shut-off accounts, as a percentage of total accounts, ranged from
.4% to 9%.
6. Do you have records which have any data concerning the characteristics of these shutoff customers: income level, family size, their
other sources of fuel for heating and cooking, etc.? Please provide
us with a summary of this data.
, All seventeen utilities answered "No," or "no records of
are maintained." Only one utility elaborated on its answer:
do not have any such data. However, from past experience
that about 90 percent of such terminations are repeaters
are mainly in the lower income levels."

this kind
"No. We
we know
and they

7. What percentage of these customers have service restored shortly
after termination by paying the back bill or by negotiating an agreement to pay off the debt in installments?
Eight utilities answered this question with percentages ranging
from 70% to 95%. Two utilities reported figures of 35% to 50%.
Two of the four utilities which explicitly interpreted "shortly after"
to mean "the same day" reported figures of 42% and 50%, while the
other two reported a 75% figure. The three remaining utilities of the
seventeen responding reported "within the same week" figures of 75 %,
85% and 90%.
8. In cases of termination of service to an occupied dwelling what
steps do you take to prevent hardship to the individual(s) in the
dwelling?
A majority of the utilities replied "None," though a few of these
added, "We will delay disconnection if a hardship is found and allow
customer to make arrangements," or "the Company attempts to negotiate an agreement for the payment of arrears." The responses of
the remainder of utilities are quoted below:
-Our

field collectors are instructed to watch for situations where
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illness in the home or any other unusual situation would cause
hardship on the individuals in the dwelling. If such a situation is
recognized the collector will leave a final twenty-four hour notice.
-Twenty-four hour service is provided for reconnect to the
dwelling upon receiving satisfactory payment of the delinquent
bill. Since we are a combination gas and electric utility, we terminate only the electric service on a first call allowing the customer the opportunity to satisfactorily settle the bill prior to
terminating the gas service.
-Provide advance notice. After termination, will collect at premises and reconnect service same day. Will not terminate if illness
found; in extremely cold weather; or, during Christmas season.
-We do not disconnect when we cannot anticipate that we will
be able to effect a reconnection immediately after payment. For
example, we do not disconnect on the day before a major national
holiday.
-In order to prevent undue and extreme hardship to customers,
every effort is made to personally contact customers prior to discontinuance of service to make arrangements for payment of the
bill. In addition, notices are reviewed carefully to assure that
service to iron lungs and other critical service is not discontinued.
As mentioned previously, every account is reviewed on an individual basis so that all circumstances are considered in decisions
applicable to each account.
9. Do you as a matter of company practice-or are you required to
by law-take certainprecautionarysteps in the case of termination of:
(A) A household where there are small children, sick, elderly or
handicapped persons?
(B) A household during cold weather where your service is the
source of heat?
(A) Two utilities gave an unqualified "No." Twelve utilities gave
an unqualified "Yes," and explained that this meant "delay and negotiation." Two utilities qualified their affirmative responses as follows: "If
we know that illness or individuals are dependent on the electric or gas
service, we mail a registered letter informing customer that if application is not received by the Board, the service will be terminated;" and
"an extension of one day is granted... when there is sickness evident
or small children and no adult present." Several utilities noted that
special care is taken in cases of customers using respirators and several
noted that they "work closely with relief agencies" to get payments.
Only one utility noted that it is required by law to take precautionary
steps. In its case gas and electric companies are strictly prohibited from
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shutting off service to a home in which there is a serious illness as
certified to by the Board of Health or a physician.
(B) None noted that a state law or regulation was applicable to this
situation. Six utilities provided an unqualified "No." Eight answered
simply "Yes" and explained this meant "delay and negotiation." One
qualified its affirmative response by requiring the temperature to be
below 15 degrees. Another utility responded as follows: "We have no set
temperature after which we will not disconnect service. However, we
have a union agreement whereby our field workers are not required to
work below a certain temperature thereby halting disconnections in
extremely cold weather." One utility which answered negatively explained that cold weather has some bearing but not because of health
or safety reasons: "Only in extreme weather conditions that would
prevent the customer from getting out to pay his bill." Two utilities
which answered affirmatively elaborated on their policies "During
periods of extreme cold weather, disconnects are usually limited to
vacant houses. In moderately cold weather, a Collector will attempt
collection or make an agreement for payment at a future date," and
"inno case will a space heating customer receive a computer prepared
disconnection notice without review of the customer's record first being
made by a Credit Analyst."
10. What reforms do you think could be made-except for increased
welfare payments, guaranteed payment of utility bills by welfare agencies or other such proposals-by you or other community organizations
to alleviate the hardship caused certain persons by the termination of
service for nonpayment?
Eight utilities responded simply, "No suggestions." One utility
responded similarly but added this remark: "If the problem exists, it is
a social one, and should be considered on that level. To modify bills
would defeat the obligation of a utility to apply policy equally to all
customers." Another "no suggestion" utility which noted that it yearly
shuts off 20,000 customers for nonpayment remarked: "Very few of
our customers fall in a hardship category. Those few who do we attempt to help by negotiation."
The following comments and suggestions provided by the utilities
are enlightening:
-An
teach
tance
when

Education Program conducted by all agencies involved to
these people how to handle their finances and the imporof giving the necessities of life top priority over luxuries
spending their money.

-If a utility is to carry on its operations, someone must pay for
the service provided. All proposed reforms such as lower rates for
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the poor would result in discrimination, which is prohibited by
law, and in burdening with higher rates customers who pay their
bills. It seems to us the basic question to be answered is whether
the proper vehicle for alleviating hardship is to hide the costs in
utility rates or to include them in increased welfare payments,
etc. where they are more easily subject to scrutiny by the public.
-We cooperate with welfare departments throughout our service
territory to insure that welfare recipients are not disconnected for
non-payment. From our extensive experience we believe that if
the welfare departments, the welfare recipients, and the utility will
work together, disconnects for non-pay can be avoided. The welfare agencies already seem to have the resources to handle utility
bills for legitimate welfare cases.
-I should like to explain that the vast majority of those customers
whose service is terminated for nonpayment are not poor people,
but rather a hard core population of customers who will not pay,
though able to. Our policies, as the answers demonstrate, are
designed to ease the burden on persons with low income, and to do
what they can toward reducing losses from those who do not want
to pay for the service we provide. We believe that the policies
fulfill these purposes.
-If reforms are necessary, however, it seems appropriate that
they should find their source in legislation which recognizes and
equitably distributes the true costs of providing service without
direct consumer payment.
APPENDIX B: THE UTILITY AND THE POOR CUSTOMER'S
LANDLORD
In addition to the shutoff for nonpayment, the poor have a number
of other utility problems of which the regulatory commissions should
be informed and for which the commissions should help develop solutions. One such problem is the shutoff of service to a tenant at the
direction of the landlord, or because of the landlord's failure or refusal
to pay the bill as an illegal eviction device. 9 Some landlords find the
shutoff a very convenient eviction device, particularly in the cases where
the tenant does not pay the utility bill and thus has no dealings with
the utility.
99. Nearly 70 years ago, for example, it was held in Washington that the unlawful
detainer action provided for landlords in the state code was the "exclusive remedy" for
eviction. Self-help was declared illegal in this context. Spencer v. Commercial Co., 30
Wash. 520, 71 P. 53 (1902).
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This problem is primarily one for treatment through change or
revised application of the landlord-tenant laws,' 10 and local housing
and health codes.' 0 ' But it appears a solution to the problem will not
come without some help from the commissions regulating the utilities.
Gambling control, for example, is a primary responsibility of national,
state and local law enforcement agencies, but since a utility service, the
telephone, is often used in gambling operations the utility commissions
have had to become involved in regulation of this illegal use of utility
service.0 The unlawful eviction by shutoff is simply another example
of a utility service being involved in an illegal activity which endangers
the public welfare.
Several rules could be adopted by the commission to help correct
some of the eviction by shutoff abuses. These include: first a requirement that the utility not accede to the landlord's shutoff request,
whether or not the tenant is responsible for paying the utility bill, when
the residential unit being served is still occupied or when the utility
has reason to believe that the landlord has the intention of evicting the
100. Masszonia v. Washington, 315 F. Supp. 529 (D.D.C. 1970), represents an extremely interesting development. In this case it was held that where tenants of a substandard 165-unit apartment complex were threatened with termination of water, gas
and electric service because of the landlord's failure to pay the utility bills, the
municipality had a duty to exercise its inherent power to abate a public nuisance. The
mayor was ordered to provide city water free of charge to the tenants and to contract
with the private gas and electric utilities to provide these services free to the tenants,
pendente lite. The court said it was without power to order the utilities to continue
service without payment because the utility has an obligation under the law to terminate
service for non-payment. As for the city government's responsibility, the court found
that the authorities were aware of some 1000 violations of the building code and had
tolerated non-compliance. The city was therefore liable for providing essential services,
subject to a right of recoupment against the owner of the property.
Similar results have been reached in other areas. An attorney with the Legal Aid
Bureau of Chicago reports that in shutoff-eviction cases "injunctive relief restoring
utility service can be and is readily obtained by our lawyers." Letter from John Henry
Schlegel to David M. Shelton, April 2, 1970.
The provisions of a lease which purportedly authorized the landlord to summarily disconnect all utilities for non-payment of rent was held to be illegal and against public
policy in California. Usher v. Meyers Bros. Rentals, No. R-15825 (Superior Court,
Contra Costa County, Calif. 1969).
101. For example, The Seattle Housing Code, SEmTE, WASH., CODE § 27.40 (1970),
provides:
It is unlawful for the owner of any building for the purpose of harassing, punishing or retaliating against the tenant thereof to interfere with the peaceable possession of such tenant by:
3) Requesting or causing any gas, electricity, water or other utility service to
be stopped, or evicting, increasing rent, or otherwise imposing, threatening or
attempting any punitive measure against such tenant for the reason that such
tenant has in good faith reported violations of this code or otherwise exercised
or attempted to exercise his legal rights in relation to such building.
The code declares that a violation of the above section can result in a criminal sanction
involving a $500 fine or 180 days in jail or both. SEATTLE, WASH., CODE § 27.40.050
(1970).
102. Annot., 30 A.L.R.3d 1143 (1970).
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tenant; second, a requirement that the utility accept payment for
utility charges from the tenant in the event the landlord refuses to pay;
third, a requirement that the utility give two notices to the tenant
personally-well in advance of, and immediately before the shutoff; 3
fourth, a requirement that the utility educate landlords about the
illegal nature of the eviction by shutoff.
The following questions in the landlord-tenant area were included in
the survey described in Appendix A above.
In the case of residential service for which the landlord is paying the utility bill for the tenant and the landlord orders service to be
terminated (or the landlord refuses to pay) to the residential unit
which is still occupied:
(A) Will you accept payment from the tenant to continue service
despite the expressed wishes of the landlord to the contrary?
(B) If you discover that the landlord is desirous of having service
terminated in order to evict the tenant will you refuse to terminate
service if the bill is paid by someone?
(C) With regard to question (B) above will you refuse to terminate
even if the bill is unpaid?
(A) Three utilities answered flatly, "No". Thirteen utilities said
"Yes", but usually added that the customer must be willing to have the
service account changed to his name for the future. One utility answered
"Yes" with this qualification:
.. provided that the tenant assumes responsibility for payment of
the account, satisfies necessary credit requirements, establishes
service in his name, and the metering is such that the change can
be effected without altering the quality of service to other customers.
(B) Three utilities answered flatly, "No." Thirteen utilities answered "Yes," but usually only if the tenant changes the service account
to his name. One utility provided a qualified "Yes": "Only if the
'someone' will order account placed in his name, backdated to cover
all unpaid amounts."
(C) Fourteen utilities responded, "No." Three utilities said "Yes"
but added these remarks: "[I] f a new customer signs up and the old
customer is not living in the premises;" "Under these circumstances
we refuse to act as a collection agent or policeman for the landlord. If

103. In multiple dwellings in New York notices must be posted at least seven days
before a utility can shut off service for nonpayment by the landlord. The notice must
specify the procedure by which any tenant or a public agency can make payment to
avert the shutoff. N.Y. PuB. SERv. LAW § 65(7) (McKinney Supp. 1970).
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the tenant is willing to assume responsibility for the service, we will
place it in his name for future bills and collect any prior unpaid bills
from the landlord;" and "Yes, as long as living unit is occupied. We
feel the landlord has other recourses for eviction-Company will not
be a party to such action."
The following remarks were made with regard to the general area of
landlord-tenant-utility relations:
-Service provided to a dwelling may be in the landlord's name
or in the tenant's name. If the service is in the tenant's name,
service will be provided despite the wishes of the landlord as long
as the bills are paid. If service is in the landlord's name, then
service would be terminated at his request.
-When the landlord cancels his initial contract, the Board mails
a letter to the occupant requesting an application for continued
service. If no response is received, a field call is made and another
attempt is made to secure an application prior to discontinuance
of service.
-In no way can a landlord prevent the Board from rendering
service to his tenant or our customer if the individual concerned
applies for our service.
-We have no way of determining the reason why the landlord
wishes service discontinued. We will always keep power on where
the bill is paid no matter who pays it.
-If the bill is unpaid, we will not keep service on; we do not feel
that it is up to us to determine why the landlord wishes to discontinue service.
-If the contract for service is in the landlord's name, he is responsible for payment of bills. Payment will be accepted from the
tenant. Notice by the landlord to terminate the service or his refusal to pay the bills will terminate the contract and service. The
tenant may, at any time sign for service, and his billing will start
at the date of signing. We believe this system prevents a landlord
from using termination of utilities as a tool for tenant eviction.
-If the bill is unpaid, the Company will disconnect service. The
Company's decision must be made on the basis of the fact of nonpayment. It cannot ignore the non-payment because it results from
a landlord-tenant dispute.
David M. Shelton*
* Member, Washington State Bar Assn. A.B. Oberlin College, 1966; J. D., University
of Washington, 1970.
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